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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 3503 of 2014
U/s 420/409 of I.P.C.

State

-Vs-

Chan Mamud Sk

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. A Rahman, Advocate…….....................for the accused-person.  

Date of Evidence : - 15/5/2018; 19/7/2018, 15/6/2019, 10/8/2019 
Date of S.D : - 31-07-19;
Date of Argument : - 31-07-19;
Date of Judgment    : - 26-08-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 8/7/2014

one  Dehan Bibi filed a complaint before the then ld. CJM, Dhubri, stating

that accused was an agent of Sarada Tours & Travels Private Ltd. and his

code  no.  was  M0051991.  Accused  on  various  pretext  compelled

complainant to open two policies in  the said company for Rs.  30,000/-.

Accused  also  helped  to  open  a  policy  to  Aibuddin  Ali  for  Rs.  7,500/-.

Accused promised them to return money after fifteen months with profit.

Later, accused had taken their policy documents and some signatures on

papers on being matured their policies and assured them to return money

withdrawing  from  company.  Accused  withdrew  their  money  and

misappropriated. When they asked money then, accused told them that he

had  withdrawn  money  and  promised  to  return  soon.  In  the  meantime,

company  closed  their  office  in  that  locality  and  fled  away.  Thereafter,

accused refused to return their money. A meeting held in their village and

in that meeting accused promised to return money within fifteen days. But,

accused did not return their money. On receipt of complaint, the then ld.
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CJM,  Dhubri,  registered  a  CR case  and forwarded  the  same to  the  O/c

Dhubri P.S. for investigation.      

2. On receipt of Ejahar, the Officer-in-Charge of Dhubri P.S. registered a

case being the Dhubri P.S case no. 1043 of 2014, u/s 406/420 of I.P.C and

launched investigation of the case. During the period of investigation of the

case,  Investigating  Officer  visited  the  place  of  occurrence,  prepared

sketch-map  of  the  place  of  occurrence  and  examined  witnesses.  On

completion of investigation of the case, A.S.I. Mollauddin Mollick submitted

charge-sheet  of  the case  against  above named accused u/s 406/420 of

I.P.C.

3. In pursuant to the court process, accused appeared before the Court

and he  was  allowed to  go  on  bail.  Copies  of  relevant  documents  were

furnished to accused. After having heard both sides and considering the

material on record, my predecessor, framed charge of the case u/s 420/409

of IPC against accused. The particulars of charge u/s 420/409 IPC were read

over and explained to accused. He pleaded not guilty and claimed to be

tried. 

4. During trial, prosecution side examined five numbers of witnesses. In

view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The pleas of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused being agent of Sarada Tours & Travels Pvt. Ltd.

on 296/2012 and 30/4/2012 cheated complainant and Aibuddin dishonestly

inducing them to deliver money in total 37,500/- and thereby committed an

offence punishable u/s 420 of IPC ?

(ii)       whether the accused being an agent of Sarada Tours & Travels Pvt.

Ltd. on 29/6/2012 and 30/4/2012 entrusted with property of complainant

and thereby committed an offence punishable u/s 409 IPC ? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6.      Dehan Bibi, complainant of this case deposing as p.w.-1 stated that

she knows accused. The incident occurred about six years ago. Accused

was an agent  of  Sarada Company.  She used to deposit  money through
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accused  in  that  company.  She  deposited  in  total  Rs.  33,000/-.  She

deposited Rs.  1,000/-  and 5,00/-  by way of  monthly subscription in two

policies. She deposited money for one year and accused gave her money

receipts.  On  completion  of  one  year,  accused  approached  her  and

promised to give her money withdrawing from company. Accused took her

money receipts and thumb impression. Later, she heard that company had

fled away and accused promised to return her money. When accused failed

to pay money to her then a ‘bichar’ held in their village. Accused in that

‘bichar’ promised to return half of Rs. 33,000/ within three months. Later,

accused refused to return money to her and threatened her. Therefore, she

lodged this case.

7.    During cross-examination, p.w.-1 stated that she does not know what

has been written in her ejahar. She had two polices and her son had one

policy in Sahara company. She could not remember policy numbers and

date of opening policy. She does not know whether accused withdrew her

money from company. She cannot say whether accused opened policy in

her name taking money from her.  She denied the suggestions made by

defene counsel on behalf of accused.

8.     Aybuddin Ali (p.w.-2) knows complainant and accused. Complainant is

his mother. He opened a policy through accused in the Sarada company

depositing Rs. 5,00/- per month. One day, accused came in his house and

informed him that his said policy had matured. Accused took his signature

on a paper. Later, accused informed him that the said Sarada company had

fled away.  Accused withdrew his  mother’s  money.  He asked accused to

return his money and accused sought 5/6 months times. But, accused did

not  return  his  money.  During  cross-examination,  p.w.-2  stated  that  he

cannot say his policy number. He cannot say term of policy and how many

installments he gave. Accused gave him money receipts. He did not give

money receipts to police. He did not inquire whether his policy had become

matured going into office and accused withdrew his money. He denied the

suggestions made by defence counsel for accused.  

9.      Marfat Ali (p.w.-3) knows complainant and accused. He stated that

about four years ago, a ‘bichar’ was held in their village and in that bichar,

accused promised to return Dehan Bibi’s money within three months. After
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three  months,  accused  refused  to  return  money  to  Dehan  Bibi.  During

cross-examination,  p.w.-3  stated  that  police  did  not  examine  him  in

connection with this case. Accused was agent of Sarada company. Accused

told in the meeting that he would return money to complainant within three

months  after  maturity.  Sarada  company  fled  away  within  said  three

months. He cannot say whether accused deposited complainant’s money in

the company taking from her.  

10.       Laskar  Ali  Mandal  (p.w.-4)  knows complainant  and  accused.  A

meeting  was  held  in  their  village  about  two  years  ago.  He  heard  that

complainant had a policy and accused misappropriated policy money of

complainant.  Accused  promised  to  return  money  in  that  bichar.  During

cross-examination,  p.w.-4 stated that he did not see complainant giving

money to accused. He does not know about complainant’s policy and name

of company.

11.      Sona Uddin Mallick (p.w.-5) stated that on 19/8/2014, he was posted

at Dhubri police station as ASI of police. On that day, on receipt of ejahar

from Dehan Bibi, O/c of the station registered a case and endorsed him to

complete investigation of the case. He went to the place of occurrence,

drew sketch map of the place of the place of occurrence and examined

witnesses.  Complainant  gave him some documents and he tagged with

record.  He  arrested  accused  and  forwarded  to  court.  On  completion  of

investigation  of  the  case,  he  submitted  charge  sheet  of  the  case  u/s

406/420 IPC. Ext.-1 is the charge sheet and ext.-1(1) is his signature.

12.      During cross-examination, p.w-5 stated that he started investigation

of the case from 19/8/2014. He did not seize any original policy document

from  complainant.  It  is  seen  from  photo  copy  that  maturity  date  of

complainant’s policy was on 29/7/2013. Others policies maturity date were

on 12/10/2013 and 28/9/2013. During investigation of the case, he came to

know that Sarada company had fled away from the locality on 17/4/2013.

Complainant did not mention policy number in her ejahar. 

13.      Thus, according to p.w.-1 and p.w.-2, accused was an agent of

Sarada  company.  They  claimed  that  they  had  opened  term  deposit

account/policy through accused. Accused could not return money to p.w.-1

and  p.w.-2  on  completion  of  term  deposit.  P.w.-1  and  p.w.-2  said  that
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accused  had  taken  their  documents  and  signatures  on  paper  with  a

promise to return money withdrawing from company. But, p.w.-1 and p.w.-2

did not receive money from accused. P.w.-1 and p.w.-2 also did not inquire

about their money going to the office of company right from starting to pay

monthly subscription. They also do not know whether accused deposited

their  money in the company office or  not.  A meeting was held in their

village for being failed to return money by accused to p.w.-1 and p.w.-2.

P.w.-1 to p.w.-4 stated that in  that meeting accused promised to return

money to p.w.-1 and p.w.-2 within three months. Later, accused refused to

pay money.  They came to know that  Sarada company had closed their

office and fled away from their locality. 

14.     From the evidence of p.w.-1 and p.w.-2, it is cleared that they handed

over money to accused to deposit in the company. P.w.-1 and p.w.-2 clearly

stated that accused gave them money receipts. It is appeared that accused

also gave them their policy documents. P.w.-5 said about photo copies of

policies which he had collected during investigation of the case. Original

policy documents and money receipts could not be seized. P.w.-1 and p.w.-2

said that accused had taken original policies and money receipts on the

pretext of giving their money return on being matured the said policies

withdrawing  from  company.  Of  course,  accused  denied  receiving  such

documents from p.w.-1 and p.w.-2. P.w.-1 and p.w.-2 never inquired about

their  money going into the office.  Now,  question is  whether  p.w.-1  and

p.w.-2 acted on a misrepresentation which was false to the knowledge of

accused and that accused had a dishonest intention from the outset. It is

true that p.w.-1 and p.w.-2 suffered loss of their money. P.w.-1 and p.w.-2

did not say in their evidence that accused had induced them to deliver

their policy documents and to sign on paper. Of course, p.w.-1 and p.w.-2

said that accused had told them that their policies matured and he wished

to help them in withdrawing money.  They believed and they gave their

documents to accused to withdraw money.  There is no evidence to show

p.w.-1  and  p.w.-2  made  up  their  mind  to  give  their  documents  and

signatures  on  paper  on  accepting  the  false  misrepresentation  made  to

them. P.w.-3  and p.w.-4 supported that  accused had promised to return

money in a meeting. Failure to keep up promise subsequently cannot be
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presumed as  leading to  cheating.  Prosecution  side could  not  show that

accused had not submitted documents of p.w.-1 and p.w.-2 in the company

or he misappropriated money of p.w.-1 and p.w.-2 withdrawing the same

from company.

15.    The evidence of prosecution witnesses do not show that there was

master and servant relation between complainant and accused. P.w.-1 and

p.w.-2 said that accused was an agent of Sarada company. But, this fact is

not established by reliable evidence. We have already observed that p.w.-1

and p.w.-2 never gone to office of the company. So, there knowledge about

accused is limited in relation with company. The monthly subscription given

in  hand  of  accused  to  deposit  in  the  company  is  not  entrustment  of

property and criminal breach of trust of property.

16. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  charge  against

accused beyond all reasonable doubt. Therefore, accused is acquitted from

the charge u/s 420/409 IPC on benefit of doubt and set at liberty forthwith.

Bail bond stands in favour of accused is extended for another period of six

months in view of section 437A of Cr PC.

17. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 26th  day of August, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Dehan Bibi, (Complainant)

    PW- 2 Aybuddin Ali

    PW- 3 Marfat Ali

    PW- 4 Laskar Ali Mandal

    PW- 5 Sonauddin Mallick

    

2. PROSECUTION EXHIBITS:- Ext. 1 charge sheet

       Ext. 1(1) is signature of p.w.-5

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


